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SUBDIVISION AND DEVELOPMENT APPEAL BOARD
HEARING ROOM NO. 3
I

9:00 A.M.

SDAB-D-17-039

Construct an Auctioneering Establishments
building and operate an Auctioneering
Establishment on the entire Site (including
existing storage building and shed), and
demolish an existing storage building (Osman
Auction Inc.)
11650 - 199 Street NW
Project No.: 152674334-001

NOTE:

Unless otherwise stated, all references to “Section numbers” refer to
the authority under the Edmonton Zoning Bylaw 12800.
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FILE: SDAB-D-17-039

AN APPEAL FROM THE DECISION OF THE DEVELOPMENT OFFICER
APPELLANT:
APPLICATION NO.:

152674334-001

APPLICATION TO:

Construct an Auctioneering
Establishments building and operate an
Auctioneering Establishment on the entire
Site (including existing storage building
and shed), and demolish an existing
storage building (Osman Auction Inc.)

DECISION OF THE
DEVELOPMENT AUTHORITY:

Approved with Notices

ORIGINAL DECISION DATE:

July 3, 2014

ORIGINAL NEWSPAPER
PUBLICATION DATE:

July 10, 2014

ORIGINAL APPEAL DATE:

July 24, 2014

MUNICIPAL DESCRIPTION
OF SUBJECT PROPERTY:

11650 - 199 Street NW

LEGAL DESCRIPTION:

Plan 5337NY Lot A

ZONE:

IM Medium Industrial Zone

OVERLAY:

N/A

STATUTORY PLAN:

Winterburn Industrial Area Structure
Plan

Grounds for Appeal
2014 Grounds for Appeal
In its original appeal application to the Subdivision and Development Appeal Board (the
“SDAB”) in 2014, the Appellant provided the following reasons for appealing the
decision of the Development Authority:
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Numerous conditions to this development permit that were included in
page 2 of the development permit consist of inappropriate off-site levies
under the name of conditions to a development permit when they were in
fact off-site levies that are inappropriate to be charged for this
development permit.
2014 Decision of the SDAB
In a decision dated October 10, 2014, the SDAB allowed the appeal in part, confirmed
the decision of the Development Authority, subject to various conditions, including the
following:
1) Winterburn Industrial Arterial Roadway Assessment (“ARA”), as amended
by the SDAB:
The amount of ARA owing using the 2014 rate totals $481,950 for the
entire site. The proposed development represents a 39.8 percent
[amended from original 57.7%] increase in development on the property
therefore, 39.8 percent of the ARA amount for the entire property in the
amount of $191,816.10 [amended from original $277,970] is owed with
this development application. (Page 12, SDAB-D-14-232 Decision)
2) Servicing Agreements for the following assessments:
-

Winterburn Industrial Area Master Plan: $125/ha
Area Master Study (NW Annexation I-130): $43/ha
Winterburn Industrial North Onsite Storm: $85,598/ha
Winterburn Industrial North (Yellowhead Ind) Onsite Sanitary:
$25,240/ha
EA (WESS): $23,278/ha [emphasis added]

PACs and EA are applicable to the entire lot. Under this DP, we are only
doing drainage assessment for 20% of the total lot area that is 1.577 ha.
[Page 2 of 4, Original Decision of the Development Authority, Project
Number: 152674334-001]
Appeal of the 2014 SDAB Decision to the Alberta Court of Appeal
The Appellant appealed the decision of the SDAB to the Alberta Court of Appeal,
specifically the condition “requiring it to pay a proportionate share of the installation
costs of storm and sanitary sewers that will soon service the industrial area where it is
located – roughly $175,000.” (Osman Auction Inc. v Edmonton (City), 2015 ABCA 135
at paragraph 2, [Osman 2015])
The Court granted leave to appeal on the following question of law: “Does s. 650(1)(c) or
s. 687(3)(a.1) or both of the Municipal Government Act authorize the imposition of the
development conditions to which Osman Auction objects?” (Osman 2015 at paragraph
41)
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2016 Decision of the Alberta Court of Appeal
In 2016, the Court rendered its decision: “The answer is that the City is so authorized, but
only if the public utilities are ‘necessary to serve the development’. The appeal is
allowed, and the decision of the Board is set aside. The matter is remitted back to the
Board for reconsideration in a manner consistent with the statutory provision.” (Osman
Auction Inc. v Edmonton (City), 2016 ABCA 166 at paragraph 31)
General Matters
Appeal Information:
The Municipal Government Act, RSA 2000, c M-26 states the following:
Grounds for Appeal
685(1) If a development authority
(a) fails or refuses to issue a development permit to a person,
(b) issues a development permit subject to conditions, or
(c) issues an order under section 645,
the person applying for the permit or affected by the order under section
645 may appeal to the subdivision and development appeal board.
685(2) In addition to an applicant under subsection (1), any person
affected by an order, decision or development permit made or issued by a
development authority may appeal to the subdivision and development
appeal board.

Appeals
686(1) A development appeal to a subdivision and development appeal
board is commenced by filing a notice of the appeal, containing
reasons, with the board within 14 days,
…
(b) in the case of an appeal made by a person referred to in section
685(2), after the date on which the notice of the issuance of the
permit was given in accordance with the land use bylaw.
[emphasis added]
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The Edmonton Zoning Bylaw 12800 provides as follows:
20.
20.2

Notification of Issuance of Development Permits
Class B Development

1. Within seven days of the issuance of a Development Permit for a
Class B Discretionary Development, the Development Officer shall
dispatch a written notice by ordinary mail to all relevant parties listed
below that are wholly or partially within 60.0 m of the boundaries of
the Site which is the subject of the Development Permit:
a. each assessed owner of the Site or a part of the Site of the
development;
b. each assessed owner of land;
c. the President of each Community League; and
d. the President of each Business Revitalization Zone.
2. The notice shall describe the development and state the decision of
the Development Officer, and the right of appeal therefrom.
3. Within 10 days of the issuance of a Development Permit for Class B
Discretionary Development, the Development Officer shall cause to
be published in a daily newspaper circulating within the City, a
notice describing the development and stating their decision, and the
right to appeal therefrom.
4. Where, in the opinion of the Development Officer, a proposed
development is likely to affect other owners of land beyond 60.0 m,
the Development Officer shall notify owners of land at such
additional distance and direction from the Site as, in the opinion of
the Development Officer, may experience any impact attributable to
the development.
The decision of the Development Officer is dated July 3, 2014. Notice of the
development was published in the Edmonton Journal on July 10, 2014. The Notice of
Appeal was filed on July 24, 2014.
Off-site Levies and Conditions of Issuing Development Permit
The Municipal Government Act provides as follows:
Off-site levy
648(1) For the purposes referred to in subsection (2), a council may by
bylaw
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(a) provide for the imposition and payment of a levy, to be known as an
“off-site levy”, in respect of land that is to be developed or
subdivided, and
(b) authorize an agreement to be entered into in respect of the payment
of the levy.
(2) An off-site levy may be used only to pay for all or part of the capital
cost of any or all of the following:
(a) new or expanded facilities for the storage, transmission, treatment or
supplying of water;
(b) new or expanded facilities for the treatment, movement or disposal
of sanitary sewage;
(c) new or expanded storm sewer drainage facilities;
(c.1)

new or expanded roads required for or impacted by a subdivision
or development;

(d) land required for or in connection with any facilities described in
clauses (a) to (c.1).
(3) On September 1, 1995 an off-site levy under the former Act continues
as an off-site levy under this Part.
(4) An off-site levy imposed under this section or the former Act may be
collected once for each purpose described in subsection (2), in respect of
land that is the subject of a development or subdivision, if
(a) the purpose of the off-site levy is authorized in the bylaw referred to
in subsection (1), and
(b) the collection of the off-site levy for the purpose authorized in the
bylaw is specified in the agreement referred to in subsection (1).
(4.1) Nothing in subsection (4) prohibits the collection of an off-site levy
by instalments or otherwise over time.
(5) An off-site levy collected under this section, and any interest earned
from the investment of the levy,
(a) must be accounted for separately from other levies collected under
this section, and
(b) must be used only for the specific purpose described in subsection
(2)(a) to (c.1) for which it is collected or for the land required for or
in connection with that purpose.
(6) A bylaw under subsection (1) must be advertised in accordance
with section 606 unless
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(a) the bylaw is passed before January 1, 2004, or
(b) the bylaw is passed on or after January 1, 2004 but at least one
reading was given to the proposed bylaw before that date.
(7) Where after March 1, 1978 and before January 1, 2004 a fee or other
charge was imposed on a developer by a municipality pursuant to a
development agreement entered into by the developer and the municipality
for the purpose described in subsection (2)(c.1), that fee or charge is
deemed
(a) to have been imposed pursuant to a bylaw under this section, and
(b) to have been validly imposed and collected
effective from the date the fee or charge was imposed.
Condition of issuing development permit
650(1) A council may in a land use bylaw require that, as a condition of a
development permit’s being issued, the applicant enter into an agreement with the
municipality to do any or all of the following:
(a) to construct or pay for the construction of a road required to give access to
the development;
(b) to construct or pay for the construction of
(i) a pedestrian walkway system to serve the development, or
(ii) pedestrian walkways to connect the pedestrian walkway system
serving the development with a pedestrian walkway system that serves
or is proposed to serve an adjacent development,
or both;
(c) to install or pay for the installation of a public utility described in section
616(v)(i) to (ix) that is necessary to serve the development, whether or not
the public utility is, or will be, located on the land that is the subject of the
development;
(d) to construct or pay for the construction of
(i) off-street or other parking facilities, and
(ii) loading and unloading facilities;
(e) to pay an off-site levy or redevelopment levy imposed by bylaw;
(f) to give security to ensure that the terms of the agreement under this section
are carried out.
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(2) A municipality may register a caveat under the Land Titles Act in respect of an
agreement under this section against the certificate of title for the land that is the
subject of the development.
(3) If a municipality registers a caveat under subsection (2), the municipality must
discharge the caveat when the agreement has been complied with.
(4) Where, prior to the coming into force of this subsection, an agreement referred
to in subsection (1) required the applicant to install a public utility or pay an amount
for a public utility referred to in subsection (1)(c), that requirement is deemed to
have been validly imposed, whether or not the public utility was located on the land
that was the subject of the development.

Determining an Appeal
The Municipal Government Act states the following:
Hearing and decision
687(3) In determining an appeal, the subdivision and development
appeal board
…
(a.1)

must comply with the land use policies and statutory plans
and, subject to clause (d), the land use bylaw in effect;

…
(c) may confirm, revoke or vary the order, decision or development
permit or any condition attached to any of them or make or
substitute an order, decision or permit of its own;
(d) may make an order or decision or issue or confirm the issue of a
development permit even though the proposed development does
not comply with the land use bylaw if, in its opinion,
(i) the proposed development would not
(A) unduly interfere with the amenities of the
neighbourhood, or
(B) materially interfere with or affect the use,
enjoyment or value of neighbouring parcels of
land,
and
(ii)

the proposed development conforms with the
use prescribed for that land or building in the
land use bylaw.
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General Provisions from the Edmonton Zoning Bylaw:
Section 420.1 states that the General Purpose of the IM Medium Industrial Zone is:
… to provide for manufacturing, processing, assembly, distribution,
service and repair Uses that carry out a portion of their operation
outdoors or require outdoor storage areas. Any nuisance associated with
such Uses should not generally extend beyond the boundaries of the Site.
This Zone should normally be applied on the interior of industrial areas
adjacent to collector and local industrial public roadways such that Uses
are separated from any adjacent residential areas by a higher quality
Industrial or Commercial Zone.
Under Section 420.3(1), Auctioneering Establishments is a Discretionary Use in the
IM Medium Industrial Zone.
Section 7.4(3) states:
Auctioneering Establishments means development specifically
intended for the auctioning of goods and equipment, including
Temporary Storage of such goods and equipment. This Use does not
include Flea Markets.

Notice to Applicant/Appellant
Provincial legislation requires that the Subdivision and Development Appeal Board issue
its official decision in writing within fifteen days of the conclusion of the hearing. Bylaw
No. 11136 requires that a verbal announcement of the Board’s decision shall be made at
the conclusion of the hearing of an appeal, but the verbal decision is not final nor binding
on the Board until the decision has been given in writing in accordance with the
Municipal Government Act.
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SURROUNDING LAND USE DISTRICTS
Site Location

File: SDAB-D-17-039
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