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Notice of Decision

On October 24, 2018, the Subdivision and Development Appeal Board (the “Board” or
“SDAB”) heard an appeal that was filed on October 2, 2018. The appeal concerned the
decision of the Development Authority, issued on September 18, 2018, to refuse the
following development:

Change the use from a Health Service to Cannabis Retail Sales

The subject property is on Plan 4575S Blk 12 Lot 9, located at 9629 - 82 Avenue NW,
within the CB2 General Business Zone. The Main Streets Overlay and Strathcona Area
Redevelopment Plan apply to the subject property.

The following documents were received prior to the hearing and form part of the record:

e Copy of the Development Permit application with attachments, proposed plans, and
the refused Development Permit;

e The Development Officer’s written submissions;

e The Appellant’s written submissions; and

e A submission from an Affected Property Owner.

Preliminary Matters

[4]
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At the outset of the appeal hearing, the Presiding Officer outlined how the hearing would
be conducted, including the order of appearance of parties.

The appeal was filed on time, in accordance with Section 686 of the Municipal
Government Act, RSA 2000, ¢ M-26 (the “Municipal Government Act”).

It was confirmed that the Postponement request submitted by the property owner of 9612
— 82 Avenue has been withdrawn.

Mr. A. Bolstad, one of the Board members, disclosed that he has been serving as Civics
Director for the Ritchie Community League since May, 2018. He confirmed that the
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Ritchie Community League has not dealt with or taken a position regarding this issue.
Mr. Bolstad only became aware of it two days ago in preparation for the hearing.

Mr. Bolstad also disclosed that he used to work with the Edmonton Federation of
Community Leagues (EFCL) and is currently volunteering to help them with their 100"
anniversary project. An executive with Fire and Flower had offered to make a donation to
this project which has not been accepted. It has been EFCL’s policy not to accept
donations from tobacco and liquor related businesses. A committee has been set up to
determine if a donation from a cannabis related business would be acceptable.

The Presiding Officer confirmed with the parties in attendance that there was no
opposition to the composition of the panel.

Summary of Hearing

i) Position of the Appellant, K. Wakefield, Denton’s
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Mr. Wakefield appeared on behalf of the Appellant, Fire and Flower. He was
accompanied by Ms. T. Jamison and Ms. D. Parenteau, both of Fire and Flower.

Mr. Wakefield referred to the certification from Northland Surveys under Tab 9 of his
submission which confirms that the distance from the closest point of the boundary of the
subject site to the closest point of the boundary of the school site is 199.07 metres. He is
therefore withdrawing his first ground for appeal which stated:

The actual distance between the boundary of 9629— 82 Avenue and Mill Creek
Public School is more than 200m rather than the 199m ascribed to it by the City.

He is requesting the Board to use its discretion under Section 687(3)(d) of the Municipal
Government Act to grant a variance of 1 metre in the required separation distance
between a Cannabis Retail Sales and a school.

The Appellant advised that Ms. J. Agrios of Kennedy Agrios LLP is appearing as legal
counsel in Court of Queen’s Bench this morning on behalf of Item 9 Inc. to seek a writ of
mandamus requiring the City to issue a Development Permit for a Cannabis Retail Sales
Use to Item 9 Inc. at a location across the street. Although the subject site was
specifically mentioned in the Originating Application, Fire and Flower were not provided
with any notification of these court proceedings. Mr. Wakefield only became aware of
these proceedings through the City lawyer last week.

Ms. K. Cherniawsky, the Chair, disclosed that she has known Ms. Agrios for several
years and sees her occasionally in a social setting. She has not discussed any appeal cases
with her in the last several years. No objections were raised by any of the parties to Ms.
Cherniawsky’s presence on the Board.
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Fire and Flower placed No. 165 in the City’s lottery system for a Cannabis Retail Sales
while Item 9 Inc., who rent the premises across the street at 9612 — 82 Avenue, were
drawn as No. 220. The court application is to force the City to grant a permit to Item 9
Inc. because Cannabis Retail Sales is a Permitted Use at that location and no variances of
any kind, including to separation distance, are required.

Mr. Welch, the Development Officer, has told the Board that the City’s position
regarding the sequence of the cannabis lottery draws should be honoured throughout the
appeal process to the SDAB. Where there is a separation distance issue, the Development
Officer cannot grant variances. The SDAB has that jurisdiction; therefore, the earlier
draw should be able to avail itself of its appeal rights.

The current situation is that there is competition between two applicants for a Cannabis
Retail Sales Use permit across the street from each other. The first one to get the permit
will subject the other applicant to the 200 metre separation distance requirement between
competing cannabis stores. It is Mr. Wakefield’s opinion that this is what motivated Mr.
Jankowski (owner of the proposed Item 9 development site) to seek a postponement of
today’s hearing. This Postponement request has now been withdrawn.

Mr. Wakefield then addressed the merits of the appeal by summarizing the contents of his
written submission.

Tab 1

Charter Bylaw 18387 amends the Edmonton Zoning Bylaw by adding a new Special Land
Use Provision for Cannabis Retail Sales as Section 70. Section 70.2 stipulates that
Cannabis Retail Sales shall not be located less than 200 metres from any Site being used
for public education and defines how this separation distance shall be measured. No
variance power was given to the Development Officer to reduce this required separation
distance.

Tab 2

Contains a report from City Administration to Council supporting Charter Bylaw 18387
and states “Walkable commercial areas (main streets, downtown) are desirable for
cannabis stores.” This report also provides the reasoning for recommending a 200 metre
separation distance between cannabis stores and schools. Several maps indicate that the
subject site is located within an area that was considered to be a potential location for a
cannabis store by Council.

Tabs 3 and 4

Contains extracts from the Gaming, Liquor and Cannabis Act and Regulations. Mr.
Wakefield confirmed that the proposed Use at this location complies with all of the
requirements of this Provincial legislation. There are much stricter rules in place for
cannabis stores than for liquor stores.



SDAB-D-18-171 4 November 8, 2018

[22]

[23]

[24]

[25]

Tab 5

Contains a copy of Section 11 of the Edmonton Zoning Bylaw which outlines the variance
powers of a Development Officer.

Tab 6
Contains a copy of Section 687(3)(d) of the Municipal Government Act which states:

In determining an appeal, the subdivision and development appeal board may
make an order or decision or issue or confirm the issue of a development permit
even though the proposed development does not comply with the land use bylaw
if, in its opinion,

(i) the proposed development would not
(A) unduly interfere with the amenities of the neighbourhood, or

(B) materially interfere with or affect the use, enjoyment or value of
neighbouring parcels of land,

and

(if)  the proposed development conforms with the use prescribed for that
land or building in the land use bylaw.

The proposed development is for a Permitted Use in the CB2 General Business Zone.
Council has already decided that Cannabis Retail Sales Use is generally acceptable for
this location.

The Board only has the deficiency in the 200 metre separation distance to deal with. In
this case, a deficiency of 0.93 of a metre to the property line from the school to the
property line of the subject property is essentially de minimus. This is less than a yard.

Tab 7

A copy of the Development Permit application under this tab confirms there is a
deficiency of 1 metre in the required Setback from a public education facility (Mill Creek
School).

Tab 8

The map under this tab shows the strip of commercial zoned CB2 General Business Zone
which is located to the west of the Mill Creek Ravine along both sides of 82 Avenue. The
area zoned CB2 General Business Zone goes for several blocks along the south side of 82
Avenue and is much more compressed on the north side of the Avenue. The proposed
development is shaded in grey.



SDAB-D-18-171 5 November 8, 2018

[26]

[27]

[28]

[29]

[30]

Tab 9

A letter and map from Northland Surveys confirming the distance from site to site
between the proposed development and Mill Creek School is 199.07 metres. It is another
63 feet 3 inches from the back corner of the subject site to the start of the building. In
practical terms, you have to walk around the building to the front of the store as there is
no access from the rear — this distance is well over 200 metres. If the subject building was
one store over to the east there would be no issue.

Tab 10

Contains an extract from the City of Edmonton Cannabis Legalization and
Implementation outlining the following site requirements:

e No customer access from a lane

e Storefront provide transparency

e Exterior lighting

e Low growing shrubs or high canopy trees

Tabs 11 to 13

Contains:

e Photos providing context of the area including a Google overhead view of the
surrounding commercial area and street views showing the immediately
surrounding buildings as well as a close up of the subject building.

e Renderings showing proposed high end finishes for the storefront and interior
drawings.

Tab 14

Contains a previous decision of the SDAB (SDAB-D-18-133) where the Board used its
discretion as per Section 687.3(d) of the Municipal Government Act to grant a variance in
the minimum required separation distance as they found no harm.

In summary, Mr. Wakefield requested the Board grant a variance of 0.93 metres to the
minimum required separation distance for the following reasons:

a) The proposed development is not visible from the school. There are several blocks
separating the proposed development from the school with houses and other
structures in between the two sites.

b) In its report to City Council, administration indicated that walkable commercial areas
are desirable for Cannabis Retail Sales. The proposed location fits this description.

c) It is significant that there are no objections to the proposed variance from any of the
property owners within 60 metres of this site. Also, the Development Officer, Mr.
Welch, realizes that the requested variance is de minimus and not something that is of
great concern to the City, otherwise he would be here today. He simply provided a
standard written submission with a suggestion that the Board exercise caution.
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d)

e)

A 0.93 metre variance is not unreasonable as neighbours are already used to having a
commercial area next to them.

The only complainant is a competitor.

Ms. Parenteau of Fire and Flower, District Manager, Northern Alberta, provided the
following overview to give a feel for the culture of the business:

a)

b)

d)

Clients will not be permitted to use the back door. It will only be used by staff for
shipments.

There will be a two point contact system for checking the age of customers. Minors
will never be permitted past the vestibule as ID will be checked right at the door. It
will also be checked at the time of purchase. Fire and Flower will refuse to make a
sale to anyone if they believe the product will end up in the hands of a minor.

They want to conduct a safe business and will close at 10:00 p.m. daily with shorter
hours on Sunday.

They plan on having community events and give-backs that would involve the Ritchie
community in a positive way. They have already approached a couple members of the
Ritchie Community League and received positive feedback.

Mr. Wakefield referred the Board to a photo of Item 9’s building under Tab 3 of the
supplementary materials.

The Appellants provided the following responses to questions from the Board:

a)

b)

d)

The Appellants have no issues with any of the suggested conditions of the
Development Officer.

The probability is that no decision will be rendered this morning regarding the court
action as it would take more than 20 minutes to argue the issues. Item 9’s Counsel has
not applied for any sort of injunction to prevent this Board from carrying on as per
usual. The postponement request has been withdrawn and Item 9 itself has not asked
that the SDAB defer this decision.

Ms. Jamison of Fire and Flower advised they were not aware of the 200 metre
separation distance requirement when they purchased this property; they were only
aware of the AGLC requirements. The title search under Tab 9 of their submission
shows the transfer of land to Fire and Flower Inc. took place on January 18, 2018.
This is six months before the 200 metre separation distance was passed by the City of
Edmonton on June 12, 2018. They only found out about the 0.93 metre deficiency
when they applied for the Development Permit.

The walking distance from property corner to property corner is 272.3 metres as
opposed to the 199.07 distance “as the crow flies”.
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e) Mr. Wakefield suggested that the Board could request that it be advised in writing of
the outcome of this morning’s court proceedings.

ii) Position of the Development Officer, 1. Welch

[34] The Development Authority did not attend today’s hearing and the Board relied on Mr.

Welch’s written submissions including submission of legal counsel.

iii) Position of Affected Property Owners opposed to proposed development

[35] Mr. M. Howe and Mr. J. Clark appeared to represent the property owner of 9612 — 82

Avenue. They signed a 5 year lease with this property owner in April, 2018, to operate a
Cannabis Retail Sales. If Fire and Flower’s application is approved, their site is sterilized.

[36] They selected this property as they knew all other potential properties in the area would

be in breach of the required separation distance, including the property now owned by
Fire and Flower.

[37] They read the following submission below (unedited) to the Board in which references

are made to a tabbed binder of photographs and documents and added some additional
comments. A copy of the binder was provided to Mr. Wakefield as well as the Board.

Introduction

Thank you, Mr. Chair and other members of the board for giving me the chance to speak to you.

My name is Marynek Howe. My partner, Jeff Clark, and | established a corporation last
winter, Item 9, and are currently leasing a commercial property in the Mill Creek area with
the hope of opening a cannabis store. In the spring, we signed a 5Syear lease with our landlord
for that purpose.

Today | am speaking on behalf of our landlord Tadeusa (John) Jankowski as an affected
party, as he has asked that we be his agent. His commercial property is close to the property
that is the subject of this appeal.

Fire and Flower submitted an application for a development permit at this location, and was
refused the permit because the proposed site is too close to a school.

The address for Fire and Flower's site is 9629 82 Avenue, and our address is 9612 82 Ave.
The sites are approximately 68 metres apart. TAB 1 shows a map of our respective locations.
If Fire and Flower's appeal is successful, Item 9's application will be refused as our site
would fall within the "sanitized zone" of 200 metres created by Fire and Flower.

I will come back to the history between our application and Fire and Flower's application
later on, because it is important, even if peripheral.
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The Law

e The City of Edmonton bylaw 12800 does not allow the Development Officer to grant any
variances of this nature when the proposed cannabis retail outlet is too close to the Escuela
Mill Creek School located at 9735 80 Avenue. The SDAB does have the authority to grant a
variance. Under section 687(3) of the Municipal Government Act.

687(3) In determining an appeal, the subdivision and development appeal board

...... d) may make an order or decision or issue or confirm the issue of a development
permit even though the proposed development does not comply with the land use bylaw
if, in its opinion,

(i) the proposed development would not
(A) unduly interfere with the amenities of the neighbourhood, or

(B) materially interfere with or affect the use, enjoyment or value of
neighbouring parcels of land,

e The case of Thomas v. Edmonton 2016 ABCA 57 from the Court of Appeal is important.

e Paragraph 24 emphasizes the importance of the planning and development of land as being
consistent with community values. Paragraph 24 reads: It is evident from a review of Part
17 of the Act that its purpose, that is object, is to regulate the planning and development of land in
Alberta in a manner as consistent as possible with community values. In so doing, the Legislature
has struck an appropriate balance between the rights of property owners and the larger public
interest inherent in the planned, orderly and safe development of lands.

e Paragraph 26 stresses the importance giving municipalities broad discretion in how land
should be developed in their communities. In interpreting the statutory variance powers that
the Alberta Legislature has conferred on the SDAB under s 687(3)(d) of the Act, a critical
point is this. Every subdivision and development appeal board in Alberta must comply not
only with Alberta’'s land use policies but also with the relevant municipality's statutory plans
and, with one exception, land use bylaw. By doing so, the Alberta Legislature has recognized
the desirability of granting municipalities considerable scope in determining the terms and
conditions under which land may be developed in their communities.

e In its first decision regarding the granting of a variance for a cannabis retail location (SDAB-D-18-
133 the board wrote at paragraph [11]: The Court of Appeal determined in Thomas v. Edmonton
(City), 2016 ABCA 57, that Statutory Plans and land use bylaws set out general development
standards that are common to all lands in a specific area. These standards are typically defined with
precision so that everyone understands what a particular site can be used for. However, it is
recognized that there will be cases in which a strict application of the set standards could lead to an
unreasonable result. To relieve against hardship, the Legislature has conferred on Subdivision and
Development Appeal Boards the authority to relax — that is vary, dispense with or waive
development standards in the applicable land use bylaw providing certain conditions as set out in s.



SDAB-D-18-171 9 November 8, 2018

687(3)(d) of the Municipal Government Act are met. This provides the Board with direction on how
to deal with unique situations.

e A number of principles come from the cases: 1) The SDAB should exercise its discretion in a
way that is consistent with community values. 2) The SDAB should give a lot of weight to
the bylaws the City of Edmonton has chosen to adopt. 3) SDAB should vary If a strict
application of the rules leads to an unreasonable — some cases have said a ridiculous —
result. 4) The SDAB should look at the hardship the applicant might suffer as a result of an
unreasonable application.

e The SDAB has said in the past that contravention of the bylaw creates a "presumption of
harm". Fire and Flower bears the burden of rebutting that presumption and showing that the
variance is warranted

e Courts have said that the SDAB should be cautious about over-extension in its power to grant
variances.

Escuela Mill Creek School

e The school is Escuela Mill Creek School, a school within the Edmonton Public School
Board. It is and elementary school and over 300 children attend. TAB 2 is a picture of the
school taken from the northeast corner of the school grounds at the intersection of 80
Avenue at 97 Street. The next picture is taken from the same spot but looking toward Whyte
Avenue. The green porta-potties are the entrance to the alley way that lead to the rear of Fire
and Flower's site, as well as daycare. Playground speeding signs can be seen in the pictures.

e We have walked the distance between the school and Fire and Flower's proposed location.
The school is two blocks south of Whyte Avenue. The route between the school and the
proposed site is residential, primarily single family dwellings. Other than the retail outlets
on Whyte Avenue, there are no other businesses.

e The playground attached to the school is in use, and children were seen to be playing there
when we attended.

e There is no large arterial roadway separating the school from the cannabis site.

e The bylaw requires that there be a separation distance of at least 200 metres, measured from
the closest property line to the closest property line between the two. We recognize that Fire
and Flower's site is not under by much. But it is under. Our understanding is that it is 199.07
metres away. Should the variance be granted because the variance is so small? No. We don't
think so.

e In the Summary of Federal and Provincial Priorities and Principles at TAB 3, the Federal
government's policy objectives identify as the first priority "1) Protect young Canadians by
keeping cannabis out of the hands of children and youth". That same document identifies the
Province's priorities: "The Alberta Cannabis Secretariat developed policy priorities based on
the federal objectives. The four policy priorities for cannabis legalization, as summarized in
the Albert Cannabis Framework, are as follows: 1. Keeping cannabis out of the hands of
children and youth."

e Alberta Health Services recommended to City Council that cannabis retail outlets should be
300 metres from schools and daycares, see email at TAB 4.

e The City of Edmonton requested a Public Engagement Survey and that was presented to the
City Urban Planning Committee on April 3rd to assist in developing their bylaws. That
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survey showed that 68% of respondents were concerned about the proximity of children to

cannabis stores.

17% wanted cannabis shops 200 metres from schools; 59 percent wanted cannabis shops

MORE than 200 metres from schools. This document is at TAB 5

Edmonton has chosen the distance of 200 metres from schools, but other jurisdictions have

made the distance even greater.

0 TAB 6 shows a comparison of different jurisdictions, which have separation distances

up to 300 metres. Edmonton's separation distance is a relatively liberal one at 200 m.,
not unduly impacting the ability of cannabis stores to open.

The following comments were made regarding the submission to this point

a) Mill Creek School is currently under renovation.
b) They paid for the Northland’s Survey that was referenced by Mr. Wakefield.

c) They are concerned that children from the daycare associated with the school would
be exposed to people smoking cannabis in the back alley of the proposed
development as they make their way from the school to the daycare.

...... Submission Continued

Mill Creek’s Finest Child Care

There is a daycare that has been approved to open two lots to the west of Fire and Flower at
9639 82 Avenue. The distance between the two is 10 metres. TAB 7

See SDAB decision SDAB-D-18-145 found at TAB 8

The daycare will serve children aged 13 months to 12 years, to a maximum capacity of 150.
There will be a senior room, a kinder room, and an out of school care room. Many of the
children in the after-school care room and the kinder room will be coming from the Escuela
Mill Creek Elementary School, See TAB 9 for a description.

Daycare workers will accompany the children both to and from school on the short walk.
There will be regular traffic of children at this location.

There will be events coordinated with Mill Creek School.

While the children will not pass the proposed cannabis shop on their way to or from school,
the daycare has, further to the SDAB decision, entered into discussions with Sai Baba
spiritual centre — a church located nearby — for parking while parents pick up and drop off
the children. This parking lot is 3 lots to the east of Fire and Flower's proposed site.
Children and parents will pass by Fire and Flower either by front access to the daycare, or
through the alley, where cannabis users may well be consuming marijuana. Refer to TAB
10.

By law, the daycare is required to have an outdoor play space. That play space will be in the
back adjacent to the alley.

Bylaw 12800 has now designated a 10 metres distance from entrances as a non-smoking
zone.
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There is a narrow alley from the Front of Fire and Flower along the east wall of their
premises that leads to the back alley. It is likely that, because cannabis users cannot
consume marijuana close to entrances, they will move to the back alley — likely via that
pathway — and consume marijuana. See TAB 11 (article from Edmonton Journal)

There have already been community concerns about this pathway, as can be noted in a
community member's submission to the SDAB for the child care facility.

The location of the required outdoor space of the daycare will be around 10 m from where it
can be expected users will be consuming marijuana.

Attached at TAB 12 is information from Alberta Policy Coalition regarding the harmful
effects to children. These include not only physical effects, but also the effects of being
exposed to cannabis consumption.

The City chose not to include daycares as a sensitive use location. But that doesn't mean that
having a daycare that is affiliated with the school two doors away from the cannabis shop is
irrelevant. It is linked to the school's population.

It should be pointed out that while the City of Edmonton did not include daycares, many
jurisdictions have done so. TAB 6. This should be a consideration in the SDAB's decision.
At TAB 13 | have attached letters of support from the daycare manager, the owner, the
supervisor, the director, several child care workers and staff, and a number of prospective
parents. They are not in support of a variance for this application.

Community Support

My partner and | canvassed the business community in the location where both Fire and
Flower and Item 9 propose to open cannabis retail stores. Virtually all were concerned about
the proximity to a school and concerned about the variance.

We were forthright with everyone that we were competitors and hoping to open a store in the
vicinity as well. We received positive feedback from these community leaders. We were
supported because 1) We were not too close to a school and would not require a variance; 2)
because a local, small business is more in keeping with the character of this neighbourhood
and 3) because small businesses provide greater economic benefits to the community.

At TAB 14 We have attached letters of support from approximately a dozen businesses in the
area. We told these businesses we would keep their opposition confidential from Fire and
Flower to avoid conflict if Fire and Flower were granted their appeal.

At TAB 15 we have included a letter of support from Jean Johnson, Executive Director of the
French Quarter, designated a Business Improvement Area by the City of Edmonton.

The following comments were made regarding the submission to this point

a) The City has made it clear it wants transparency in windows. Children would be able
to see transactions being carried on inside the premises.

b) They clarified that French Quarter goes all the way to 99 Street and includes both
sides of 82 Avenue

......... Submission Continued
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Hardship

Fire and Flower have argued that the request for a variance is marginal, particularly given
the time and money they have invested in this location.

Our view is that strict application of the bylaw is not unreasonable in this case.

Our view is that Fire and Flower was aware that the site was too close to the school and
opted to assume the risk.

When my partner and | were searching for commercial premises to lease, we looked at
everything that was available — including the site which Fire and Flower purchased. That
site was also available for lease at the time.

Without a stable of lawyers and other professionals, we were able to determine the distance using
the tools of Google maps, and were aware that the proposed site was too close to Mill Creek
School. As a small business, we were aware that the site would likely be refused because it was
non-compliant and we were not willing to take that risk. We simply do not have the resources to
invest on speculation as do many of the large corporations eyeing the same business ventures.

We also considered other locations in the area, and were satisfied that there did not appear to be
any other vacant sites that could make an application that would be compliant to compete for the
same general area.

We signed a lease for 5 years. | believe that Fire and Flower may have purchased their
building within days of our signing the lease.

The City of Edmonton indicated that it would be conducting a lottery system for the processing of
applications, and we had received information that subsequent applications would not be
processed until the avenues of appeal were exhausted for those drawn first.

We were so concerned about this process that we attended a planning and information session on
April 19, and then subsequently addressed City Council on May 7.

My presentation to City Council is located at TAB 16.

In that presentation, | indicated that a competitor — a corporate chain — was applying to set up
across the street, and too close to a school. | indicated that if that their application was drawn first
in the lottery, our (fully compliant) application would have to await the outcome of their appeals.

I said, in that presentation: "Why process everyone 's expression of interest equally if some are
better qualified, while others are submitting applications on the off chance that such regulations
can be overwritten. This punishes the companies that did their very best to comply with the
proposed restrictions and guidelines. Not only would we feel that we were being treated unjustly,
but also that the city would be doing itself a disservice by lengthening the time for everyone
involved and spending more money to process businesses that have been negligent, but who can
afford to gamble with their applications.”

Trevor Fencott, CEO of Fire and Flower was also at that meeting. Not realizing that we were
speaking about Fire and Flower, he essentially endorsed the comments that |1 had made, and
insisted that Fire and Flower was compliant with all of its applications. Excerpts of his
comments are located at TAB 17. The full video of the presentation is contained on the USB
provided.

City councillors seemed sympathetic to our position and pressed Fencott on the issue that
large corporations could take more risks. It was acknowledged that Fire and Flower had put
in the maximum number of applications possible for Alberta. Fencott emphasized that their
locations were completely compliant.
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e At that meeting the following exchange took place:

o0 Councillor Ben Henderson: So what happens to one that goes through that entire
process with the province and has had to sign a lease in order to get it, only to find out
that we're going to say no because they, you know, now they're out of pocket sitting
on a property they have nothing they can do with.

o0 Trevor Fencott: Well that is an interesting question, and the smaller player, as well as
ourself, both made sure ours were completely compliant. We, this is not a mystery.
The zoning distances from schools, best of breed, best practices, are well-established.
Not just in Canada, they are well-established distances. That's why we agree with the
policy decision in that sense. So we've already done our homework, and he's done his
homework, and we will be fine.

e Another exchange took place with Councillor Sarah Hamilton at the Urban Planning
Committee Meeting on May 22: (this audio / video clip was played at the hearing)

0 Councillor Hamilton: They can 't get final approval from AGLC until they get all the
municipal ducks in a row. One of the things I've heard is that of those sort offirst step
licenses that have been applied for, up to 40 percent are not going to be permitted
under our separation distances. So it might be for naught for a lot of people who have
already gone for those licenses, is that not correct?

0 Trevor Fencott: | think that would be correct for people who perhaps haven't done
their homework. The people who we 've talked to, they've actually done that, and in
our case, for example, we used the most conservative estimates on any, any
jurisdiction that done legalization in terms (if distances from schools, anticipating
that safety, public safety is going to be a key concern.

e Even if Fire and Flower is given the benefit of the doubt and were simply negligent in not
determining their distance from the school previously, they were aware by June. The City
Map was posted in June 2018 showing the sensitive use overlays. Inserting the address for
Fire and Flower returned a result of "Use not Permitted"”. The diagram of the area showed a
"bite" out of the south west.

e On July 3, 2018, we noticed that there was a change. While a visual of the map still showed
that the southwest comer of their lot was still too close to the school, inserting the address for
the retail location now showed "Use Permitted”. We asked the City why the status had been
changed, and were advised that the map was not to be considered 100% accurate, and that the
change had been made in response to stakeholder input, presumably Fire and Flower.

e That they would continue construction and development in the face of that information was
their assumption of risk. It seems unfair that they should benefit from their choice to
continue to put money into development knowing that their proposed site was too close to a
school.

The following comments were made regarding the submission to this point

a) According to the above audio, even the CEO of Fire and Flower does not believe that
any variance should be granted.

The Appellants moved on to the next topic at page 7 of their written submission.
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SDAB Cannabis-Related Appeals

Almost all municipalities are taking a cautious approach with respect to the regulation

of cannabis stores.

One of the primary concerns is to protect kids, and to limit their exposure to cannabis.

We've reviewed all of this Board's decisions in the last few months regarding cannabis, and
while this board has granted some variances, a variance in this particular case really would
be precedent-setting, and a departure from the previous decisions. Those cases are
distinguishable.

This board has varied the requirements for distance from sensitive use areas — parks,
schools, playgrounds.

But all of those are distinguishable

Several cases related to sensitive areas other than schools, such as parks and ravines.
SDAB-D-18-134. The Application was refused by a Development Officer because the
proposed cannabis retail site was less than 100 m. from the MacKinnon Ravine Park.

0 [Para 16] Newcastle Centre G.P. Ltd. V. Edmonton 2014 ABCA 295. In that case at
paragraphs 6 and 7, the Court of Appeal explains that the SDAB has a power to grant
variances, "but the bylaw creates a presumption of harm to the public, and we, the
Board cannot intervene unless the presumption is rebutted by the Applicant.”

0 The distances were described in [Para 23-30] "Boundary to boundary is 38 m
distance from the edge of the building to the tip of public land. 93 m distance as the
crow flies between site and paved entrance to ravine is 188. Walked distance from
the store to the ravine is 300 metres. The store is 450 m of travel away from the
paved entrance of the ravine. The ravine is generally unkempt with tall grass.

0 There are no public picnic tables or playgrounds in this part of the ravine.

o It is a passive area not used for community or recreational activities. There is no
actual park or activity area. No playing fields or an open area picnic. The retail outlet
can't be seen from the ravine. The ravine is separated by 149 Street --- a 6 lane
arterial highway. No children or youth gather or play in the ravine. The park area is
essentially a bush or forest area with a steep incline.

0 The SDAB granted the variance. That made sense.

In the case SDAB-D-18-152 The proposed retail outlet was within 100 metres of a public
pathway, and secondly, a forested pathway, not a park)

0 The Board said that parks like this were not considered to be as vulnerable as schools
in the bylaw, that's why only a 100 metre distance was required.

0 The SDAB granted the variance — but they described these particular sites. They
were essentially pathways. There was a pathway with heavy foliage that led to Groat
ravine. There were no children’s activities, and no children were observed. The sites
were typically used as pathways for commuting by employees, and for smoke breaks.
There was a bench at the location with a makeshift ashtray.

0 The SDAB noted that no one appeared at the hearing to object.

In another case, SDAB-D-18-149 The proposed retail location was 123 metres from a public
library and 75 metres from a park area. The SDAB did not grant a variance.

SDAB-D-18-143. The development officer refused the application by Jupiter on Whyte
Avenue because the retail space was 183 m. from Old Scona School. The applicant argued
that legal lot line to legal lot line was 202 metres, and from the lot line to the actual school



SDAB-D-18-171 15 November 8, 2018

was 202 metres. The applicant further argued that the closest part of the school building to
the closest part of the retail building was 328 metres. The applicant argued that the City
calculates distance "as the crow flies”, and does not consider the true physical distance of
separation of sites created by buildings or other physical barriers.

0 The Board said the Development Officer was correct in calculating the distance "as
the crow flies", from closest point to closest point as that is what the bylaw requires.

0 The appeal was dismissed.

Two appeals with respect to what might be called schools were granted. Both of those are
very different from this case.

SDAB-D-18-133 — Development officer refused the cannabis retail application because the
location was too close to the Amiskwaciy High School that is located in the old municipal
airport. When measured boundary site to boundary site, the distance between the proposed
location and the school was 73 metres. But that was because the airport lands extend well
beyond the physical location of the school. It is the largest parcel of land in the City of
Edmonton. The proposed site is 393 metres from the actual school. There are no school
grounds for the students. Between the two sites, there are two hotels, a parkade, and
industrial zoned area, and a 6 lane divided arterial highway.

0 The SDAB granted the appeal.

0 [Para 54] As determined by the Court of Appeal decision in Thomas, the application
of a general principle to unique circumstances sometimes leads to a ridiculous result.
Consistency should not be achieved at the expense of good sense.

o [Para 55] It is the responsibility of the Applicant to persuade the Development
Authority that a variance can be granted because the test in s. 687 has been met. In
this case, the use, value and enjoyment of neighbouring properties will not be
negatively impacted by allowing this permitted Use or the variance required.

0 [Para 56) "section 687(3) of the Municipal Government Act...the test is whether or
not granting the variance will be unduly impactful on the neighbourhood and
neighbouring properties, and in this case the setback is so large that it cannot possibly
have a negative impact.

Finally, a variance was granted to a proposed retail site that was closer than 200 metres to
the Learning Store located on Whyte Avenue. While the Learning Store had some aspects of
a school, it was not zoned as an educational facility, but as an administrative and
professional building. In fact, if it had been classified as a school, it would not have been
properly zoned to operate on Whyte Avenue, The SDAB allowed the appeal, noting that the
Learning Store had not been classified as a school or other sensitive site for the
establishment of liquor stores, and that this approach was inconsistent.

Summary

There is a reason for the separation distance between schools and cannabis retail outlets. The
distance in the bylaw — 200 metres — is not unreasonable. Many jurisdictions have greater
distances.

The ONLY reason here to vary is that they are not in breach by much. There are no other
reasons.

This is a school, in a residential area. The lot sizes for the school as well as for Fire and
Flower are average-sized. Many of those students will attend a daycare two doors down from
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Fire and Flower. Their play area will be in the alley where cannabis smokers are likely to
congregate. To drop off and pick up their children, parents will park in a church lot and have
to pass by Fire and Flower.

e Was the refusal unreasonable? Not at all. That's exactly what the separation distances are
there for.

e Should the SDAB relieve Fire and Flower of hardship as a result of the refusal? Our view is
that they were aware that they were too close to the school, despite telling the Planning
Committee and City Council that they were fully compliant with all of their applications, and
they knowingly took their chances at securing a variance at this level, because deep pockets
can do that.

e And fairness? Because of the lottery process established by the City, Fire and Flower was
processed first. But more than that, The City refuses to process our application until Fire and
Flower gets a chance to appeal, even though we are fully compliant, and have invested lots of
money ourselves. And even if holding off on our application means that they are now in
contravention of the timelines set up in the Municipal Government Act.

e | see no unfairness to Fire and Flower.

e Finally, while I recognize that thrust of this appeal is the distance to the school, it is relevant
as well that we are supported by the local business community as a small business that is
more in keeping with the character of the neighbourhood.

e In conclusion, The SDAB can grant a variance if the proposed development would not

(A) unduly interfere with the amenities of the neighbourhood, or

(B) materially interfere with or affect the use, enjoyment or value of
neighbouring parcels of land.

e In our view neither of those conditions has been met, and we would ask this Board to
dismiss the appeal.

[38] Mr. Howe and Mr. Clark provided the following responses to questions from the Board:

a) The variance of 0.93 metres affects them because they have signed a lease at 9612 —
82 Avenue. They did their due diligence in selecting this location and it is
inconceivable to grant a variance to a company when a fully compliant store exists
across the street.

b) The value of the neighbourhood is negatively affected if more corporate chains come
in. Neighbouring property owners are not in favour of a corporate chain even if they
are fully compliant as the managers of a small local business are more invested in the
community.

c) Their proposed location is more suitable as it is further from the school, patrons of the
daycare and school would not be walking past their storefront and people smoking in
the alley behind their premises would not be visible to children.
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[39]

[40]

[41]

[42]

[43]

[44]

[45]

[46]

d) They referred to the letters of support from daycare workers and clients, surrounding
businesses and the Executive Director of the French Quarter contained in their written
submission. They confirmed that the daycare is not yet in operation as it was just
approved by the SDAB a few weeks ago (SDAB-D-18-145).

e) The play area of the daycare is located across the alley from Fire and Flower. This
raises a concern if people are smoking in the alley. The number one priority of
Federal and Provincial legislation is to keep cannabis away from children. Item 9’s
development is further away and these concerns are significantly reduced.

f) They did not speak with owners of the residential properties in the area.
Rebuttal of the Appellant

Ms. Jamison of Fire and Flower clarified that according to AGLC requirements, no one is
permitted to see through the windows of a Cannabis Retail Sales location. They will
apply a film glazing to all of the front windows.

While Mr. Wakefield acknowledges Item 9 on the thoroughness of their submission, he
believes it strayed in terms of relevance and contains much speculation and supposition.
Most of the concerns raised regarding the Fire and Flower location would also apply to
Item 9’s proposed store.

While he can understand Item 9’s frustration with the lottery result, the City’s position is
you have to live with the results of the lottery. The next steps are to carry it forward
through the Development Officer and then to this tribunal.

Character evidence and larger corporations versus small businesses are not relevant
considerations.

This is a Permitted Use and the Board has the authority to grant a variance to the
separation distance if the tests under Section 687(3)(d) of the Municipal Government Act
have been met which is the case here.

The issues regarding health concerns and criminalization have been resolved at other
levels of government. The underlying philosophy behind legalizing cannabis is to stop
drug deals from taking place in the lanes.

Most of the form letters are more in support for Item 9 rather than objecting to the Fire
and Flower premises. Nobody appeared in opposition to the proposed development other
than a competitor saying a 93 centimetre variance is going to cause harm to the
community.

It is also notable that the Development Officer is not here advocating turning down the
requested variance.
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[47] City Council has indicated in its maps and zoning that this is an appropriate area for this
type of use. While the proposed location is technically off-side by a fraction, the way the
store is actually accessed, its location, orientation and lack of visibility from the school
are all factors he asks that the Board take into consideration when considering the
granting of the required variance.

[48] The Appellants provided the following responses to questions from the Board:

a)
b)

c)
d)

Decision

He was not aware of the daycare that had recently been approved by the Board.

Fire and Flower do not support having smokers in the lane at the rear of their property
and will do everything possible to stop this including considering hiring a security
person if necessary. Most mature areas of the City have lanes behind their property.
This location is no different from many other locations.

There will be lighting at the rear of the premises; this is part of the security package.

Mr. Wakefield confirmed he had not yet heard anything regarding this morning’s
court proceedings.

[49] The appeal is ALLOWED and the decision of the Development Authority is REVOKED.
The development is GRANTED as applied for, subject to the following CONDITIONS
as recommended by the Development Authority:

1.

The Cannabis Retail Sales must commence operations within nine (9) months of the
date of issuance of this Development Permit.

Exterior lighting shall be developed to provide a safe lit environment in accordance
with Sections 51 and 58 and to the satisfaction of the Development Officer.

Any outdoor lighting for any development shal